











































































































































































































apparent from his testimony that he was shading it to support his lawsuit against Wing and the
company for this accident. Accordingly, I conclude that instead of violating the regulation, the
company complied with it. Consequently, I will vacate the citation.

itation No. 4 cket Nos. L 7-53- and -69-

While driving home from work in his personal vehicle on February 21, 1997, James
Beltrame attempted to pass a truck hauling material to the mine when he skidded on ice. His car
hit a snow bank and rolled over resulting in his receiving a broken rib and being off work for five
days. The road on which this occurred was on mine property. The attempted pass was in a
marked no passing zone.

Inspector Field went to the mine to investigate this accident on February 25. After
talking to Beltrame and viewing the accident scene, he issued Citation No. 4537286 alleging a
violation of section 56.9101 because:

An accident occurred on February 21, 1997 when an
employee on his way home from work failed to maintain control of
his vehicle on the mine access road. The employee vehicle, while
attempting to pass an over-the-road haulage truck, overturmed after
sliding on ice and striking the snow bank on the opposite side of
the road. Consequently, the employee suffered a fractured rib
resulting in 5 days lost time and restricted duty. The roadway
speed was posted and this accident occurred in a no passing zone.

(Govt. Ex. 9.)

Section 56.9101 provides: “Operators of self-propelled mobile equipment shall maintain
control of the equipment while it is in motion. Operating speeds shall be consistent with
conditions of roadways, tracks, grades, clearances, visibility, and traffic, and the type of
equipment used.” The Respondent asserts that this standard does not apply to the operation of
personal automobiles used by miners to travel to and from work. I agree.

This is a case of first impression. The Secretary has not cited any cases where a miner
has been charged with not maintaining control of his car going to and from work. It appears that
there are none. While it seems obvious that this regulation was never intended to apply to a
situation such as this, I will examine it under the “reasonably prudent person” test. Ideal I supra.

I note first that a personal automobile, by definition, is not owned by the mine operator.
Nor was it being used by the miner in the performance of his duties at the mine. Secondly, the
standard is found in Subpart H of the regulations, which is entitled “Loading, Hauling, and
Dumping.” The car was not being used to perform any of these functions. Third, there is no
mention in the final rule of these standards that they apply to personal automobiles. Safety
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Standards, 53 Fed. Reg. 32496 (1988). Finally, there is no evidence in the record that the
Secretary has ever, either in her Program Policy Manual or by some other means of public
notice, interpreted the regulation to include personal automobiles.

Furthermore, as suggested by the Respondent, if a personal automobile is mobile
equipment within the meaning of the regulations, it would have to be inspected each shift, 30
C.F.R. § 56.14100(a); the mine operator would have to maintain a record of defects found, 30
C.F.R. § 56.14100(c); it would have to have a service brake system, 30 C.F.R. § 56.14101; it
would have to have a backup alarm, 30 C.F.R. § 56.14132; and a warning would have to be
sounded before it could be started, 30 C.F.R. § 56.14200. It apparently would not, however,
have to have seat belts. Personal automobiles are not listed among the specific types of mobile
equipment required to have seat belts installed in them. 30 C.F.R. § 56.14130(a). On the other
hand, cars are also not listed among the specific types of mobile 2quipment exempted from the
requirement. 30 C.F.R. § 56.14130(f). Plainly, there was never any intention to include personal
automobiles as mobile equipment in the regulations.

Although the Commission has never had occasion to rule on this issue, there have been
some cases involving personal automobiles. In Energy West Mining Company, 15 FMSHRC
586 (April 1993), the Commission held that an injury sustained in a personal automobile accident
on mine property was a reportable injury under section 50.20 of the regulations, 30 C.F.R.

§ 50.20. The case turned, however, on the definition of reportable injury under the regulation,
“any injury to a miner,” and not on whether a personal automobile was covered by the
regulations.

Two Commission judges have found violations of section 77.404(a), 30 C.F.R.
§ 77.404(a),” when security guards were asphyxiated while on duty in their personal cars. Extra
Energy, Inc., 18 FMSHRC 1489 (Judge Melick August 1996); Madison Branch Management,
17 FMSHRC 1257 (Judge Feldman July 1995). In both cases the deaths were caused by
defective exhaust systems. In neither case, however, was the issue of whether the regulation
applied to personal automobiles addressed. Furthermore, the cases are distinguishable from the
instant case in that the personal automobiles were being used by the miners to perform their
duties at the mine.

I find that a reasonably prudent person, familiar with the mining industry and the
protective purposes of the Act, would not have recognized that section 56.9101 applies to the
operation of personal automobiles being driven home from work. Accordingly, I conclude that
Empire did not violate section 56.9101 and will vacate the citation. ‘

? Section 77.404(a) provides: “Mobile and stationary machinery and equipment shall be
maintained in safe operating condition and machinery or equipment in unsafe condition shall by
removed from service immediately.”
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Civil Penalty A I

The Secretary has proposed a civil penalty of $1,298.00 for Order No. 4537055 and the
parties have agreed on penalties of $3,824.00 for the settled order and citations. However, it is
the judge’s independent responsibility to determine the appropriate amount of penalty in
accordance with the six penalty criteria set out in section 110(i) of the Act. Sellersburg Stone
Co. v. FMSHRC, 736 F.2d 1147, 1151 (7" Cir. 1984); Wallace Brothers, Inc., 18 FMSHRC 481,
483084 (April 1996).

The parties stipulated that Empire worked approximately 1.9 million hours in 1995 and
that payment of the proposed penalties will not affect Empire’s ability to continue in business.
(Trl. 29-30.) With respect to the remaining criteria, since no evidence was presented that the
company did not demonstrate good faith in attempting to achieve rapid compliance after
notification of the violations, I find that Empire demonstrated good faith in this area. The
company’s history of violations indicates an average number of prior violations. (Govt. Ex. 1.)
Therefore, 1 find that the Respondent’s history of prior violations is neither good nor bad. I find
that the gravity of the violation in Order No. 4537055 was relatively serious in that moderately
serious injuries occurred as a result of it. [ also find the level of negligence for that violation to
be high.

Taking all of this into consideration, I conclude that the penalty proposed by the
Secretary for Order No. 4537055 and the penalties agreed to by the parties for the settled
violations are appropriate. Accordingly, for Docket No. LAKE 97-47-M, I assess penalties of
$100.00 for Order No. 4537047 and $1,298.00 for Order No. 4537055. For Docket No. LAKE
97-50-M, I assess penalties of $1,862.00 each for Citation Nos. 4534187 and 4537188.

ORDER

Accordingly, Order No. 4537189 in Docket Nos. LAKE 97-37-RM and LAKE 97-50-M,
Order No. 4537190 in Docket Nos. LAKE 97-38-RM and LAKE 97-50-M and Citation Nos
4537187 and 4537188 in Docket No. LAKE 97-50-M are AFFIRMED; Citation No. 4537216 in
Docket No. LAKE 97-39-RM and Citation No. 4537285 in Docket No. LAKE 97-53-RM, which
citations are also included in Docket No. LAKE 97-69-M, are VACATED; Order No. 4537047
in Docket No. LAKE 97-47-M is MODIFIED by deleting the “significant and
substantial”designation and AFFIRMED as modified, Order No. 4537055 in Docket No. LAKE
97-47-M is AFFIRMED and Citation No. 4537051 in Docket No. LAKE 97-47-M is
VACATED; Citation No. 4537093 in Docket No. LAKE 97-41-M is VACATED; and Citation
No. 4537206 in Docket No. LAKE 97-51-M is VACATED.
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Empire Iron Mining Partnership is ORDERED TO PAY civil penalties of $5,122.00
within 30 days of the date of this decision. On receipt of payment, these cases are DISMISSED.

T. Todd Hodgdoé

Administrative Law Judge

Distribution:

R. Henry Moore, Esq., Buchanan Ingersoll, P.C., 301 Grant St., 20" Floor, Pittsburgh,
PA 15219-1410 (Certified Mail)

Christine M. Kassak Smith, Esq., Office of the Solicitor, U.S. Dept. of Labor, 230 S. Dearborn
St., 8™ Floor, Chicago, IL 60604 (Certified Mail)

Thomas J. Pavlat Conference and Litigation Representative, MSHA, 2200 Marquette Rd., Suite
110, Peru, IL 61354 (Certified Mail)

/it

1926



ADMINISTRATIVE LAW JUDGE ORDERS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET, N.W. 6™ FLOOR
WASHINGTON D.C. 20006-3868

November 18, 1997

SECRETARY OF LABOR : CIVIL PENALTY PROCEEDING

MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. CENT 97-198-M
Petitioner : A. C. No. 34-01273-05531
V.
Drumright Quarry
QUAPAW COMPANY,
Respondent

ORDER TO PETITIONER TO SHOW CAUSE
ORDER TO SUBMIT INFORMATION

This case is before me pursuant to section 105(d) of the Federal Mine Safety and Health
Actof 1977. 30 U.S.C. § 815(d).

On September 11, 1997, the Secretary received the operator’s notice of contest of civil
penalties, a copy of which was filed with the Commission on September 18, 1997, and assigned
the above-captioned docket number.

On November 6, 1997, the Solicitor on behalf of the Secretary mailed a petition for
assessment of penalty for this case which was received at the Commission on November 10,
1997. There were no attached exhibits to the Solicitor’s petition.

Commission rule 2700.28(a), 29 C.F.R. § 2700.28(a), requires the Secretary to file a
penalty petition within 45 days of receipt of a contest of a penalty. Filing is effective upon
mailing. 29 C.F.R. § 2700.5(d). The petition in this case should have been filed on October 27,
1997. Therefore, it is 10 days late and the Solicitor must explain why his petition was untimely.

Furthermore, Commission rule 2700.28(b) and (c), 29 C.F.R. § 2700.28(b) and (c),
requires that the petition list the alleged violations and the proposed penalties, identify each
violation by the number and date of the citation or order and the section of the Act or regulations
alleged to be violated, and that a legible copy of each citation contested be attached. The penalty
petition filed by the Solicitor does not contain this information. Therefore, the petition is
incomplete and the Solicitor must provide the requisite information before this case can proceed.
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This case is one of an increasing number of recent cases where the Secretary’s
representatives fail to attach required exhibits to the penalty petitions. These cases involve
both Solicitors and CLRs. The Commission’s filing requirements are easily understood
and well known to the Secretary’s representatives. However, the Commission’s docket
office is spending a great deal of time telephoning the Secretary’s representatives to obtain
the necessary documents. It is not the Commission’s responsibility to continually remind
the Secretary’s representatives to furnish documentation necessary to perfect filing so that
the cases can proceed. Henceforth, show cause orders will be issued in these cases.

In light of the foregoing, it is ORDERED that within 21 days the Solicitor show cause
why this case should not be dismissed for untimely filing.

It is further ORDERED that within 21 days the Solicitor file the necessary information

for his penalty petition to fulfill the requirements set forth in the Commission rules or show
cause why this case should not be dismissed for inadequate filing.

e

Paul Merlin
Chief Administrative Law Judge

Distnibution: (Certified Mail)

James E. White, Esq., Office of the Solicitor, U. S. Department of Labor, 525 Griffin Street,
Suite 501, Dallas, TX 75202

Ed Clair, Esq.,.Associate Solicitor, Office of the Solicitor, U. S. Department of Labor, 4015
Wilson Boulevard, Suite 420, Arlington, VA 22203

Mr. Robert L. Childress, President, Quapaw Company, P. O. Box 609, Stillwater, OK 74076

/gl
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